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q FftaFaisTrardt w1 A ©d 7aT /Name & Address of the Appellunt & Respondent :-

M/s. Senso Granito Pvt. Ltd, 8A National Highway, B/h Makansar Panjarapol
Weed, A: Sartanpar, Tal- Wankaner, Morbi-363621.
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For 87,7 as
prescribed under Rule 9 {2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Coputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the STAT, under Section 33F of the Central Excise Act, 1944 whick (s also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dugr and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, "Duty Demanded” shall include :
i} amount determined under Section 11 D; ’ .
i) amount of erroneous Cenvgt Credit taken;
- (i) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the atay a plication and aj:peals
pending before any appellate authority prior to the commencement of ngg inance {No.2} Rct, 2014.
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Appeal No: V2/10-15/RAJ/ 2022

(I M3 /ORDER-IN-APPEAL
The below mentioned appeals have been filed by the Appellants (hereinafter

referred to as ‘Appellant No.l to Appellant No.6’,-as detailed in Table below)
against Order-in-Original No. 16/BB/AC/MRB-11/2021-22 dated 28.06.2021
[hereir;after referred to as ‘impugned order} passed by the Assistant
Commissioner, Central GST Division-II, Morbi (hereinafter referred to as

‘adjudicating authority’}:-

SL Appeal No.” Appellants i Nama & Address of the
No. o Appellant . 3 '
1. | V2/10/RAJ/2022 Appellant No 1 | M/s Senso Gramto Pvt Ltd
8-A National Highway,
B/h Makansar Panjrapole Weed,
At: Sartanpar, Tal-Wankaner
Morbi-363 621
2. | V2/11/RAJ/2022 | Appellant No.2 .| Shri Mukeshbhai R. Bhadja,

. . Director of M/s Senso CGranito Pvt

Lid, Morbi.

.' . 3. | V2/12/RAJ/2022 | Appellant No.3 | Shri Manishkumar K. Bhoraniya,

Director of M/s Senso Granito Pvt

Ltd, Morbi.

4. | V2/13/RAJ/2022 | Appellant No.4 | Shri Prafulbhai Karmshbhai

Detroja,

Director of M/s Senso Granito Pvt
: Ltd, Morbi.

5. | V2/14/RAJ/2022 | Appellant No.5 | Shri Hirenbhai K. Vadaviya,

Director of M/s Senso Granito Pvt

) Ltd, Morbi. '

6. | V2/15/RAJ/2022 | Appellant No.6 | Shri Bhaveshbhai N. Jetpariya,

Director of M /s Senso Granito Pvt

Ltd, Morbi.

2. The facts of the casé, in brief, are that Appellant No. 1 was engaged in

. manufacture of Ceramic Floor Tiles & Wall Tiles falling under Chapter 69 of the

. Central Excise Tariff Act, 1985 and was holdi'ng Centiral Excise Registration.
| Intelligence gathered by the officers of Directorate General of Central Excise
Intelligence, Zonal Unit, Ahmedabad (DGCEI) indicated that various Tile
manufacturers of Morbi were indulging in malpractices in connivance with

Shroffs/ Brokers and thereby engaged in large scale evasion of Central Excise

duty. Simultaneous searches were carried out at the premises of Brokers/
Middiemen/ Cash Handlers engaged by the Tile manufacturers and certain

incriminating documents were seized.

2.1 Investigation carried out revealed that the Shrofts opened bank accounts
in the names of their firms and passed on the bank account details to the Tile
manufacturers through their Brokers / Middlemen. The Tile manufacturers

further passed on the bank account details to their customers / buyers with
" instructions to deposit the cash in respect of the goods sold to them without bills
into these accounts. After depositing the cash, the customers used to inform the
anufacturers, who in turn would inform the Brokers or dn‘ecél&.lﬁat;l
. Details of such cash deposit along with the copies of pay- -in-slips were "
//M,/’ P28 d8bHntendent
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Appeal No: ¥2/10-15/RA1/2022

communicated to the manufacturers by the Customers. The Shroffs on
confirming the receipt of the cash in their bank accounts, passed on the cash to
the Brokers after deducting their commission from it. The Brokers further
handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds of an illicit transaction was routed irom

buyers of goods to Tile manufacturers through Shroffs and Brokers.

2.2 Based on the documents seized during search and statements recorded,
it appeared thét the appellant No.1 had clandestinely cleared excisable goods
during the period from July 2015 to December 2015 valued at Rs.56,88,930/-
involving total Central Excise duty amounting to Rs.7,11,125/-. 8how Cause
Notice dated 17.02.2020 was iss-ucc_l. to Appellant No. 1 calling them to show
rause as to why Central Excise duty amounting to Rs.7,11,125/- should not be
demanded and recovered from them under proviso to Section 11A(4) of the
erstwhile Central Excise Act, 1944 (hereinafter referred to as “Act”) along with
interest under Section 11AA of the Act and also proposing imposition of penalty
under Section 11AC of the Act and fine in lieu of confiscation under Section 34
of the Act. The Show Cause Notice also proposed impositiofl of penalty upon
Appellant No. 2 to 6 under Rule 26(1) of the Central Excise Rules, 2002

(hereinafter referred to as “Rules”}.

3.1 The above said Show Cause Notice was adjudicated vide the impugned
order wherein the demand of Central Excise duty amounting to Rs.7,11;125 /-
was confirmed under Section 11A{4) along with interest under Section 11AA of
the Act. The impugned order. imposed penalty of Rs.7,11,125/- ur;der Scetion
11AC of the Act upon Appellant No. 1 with option of reduced penalty as envisaged
under provisions of Section 11AC of the Act. The impugned order also imposed
penalty of Rs. 40,000/ - each upon Appellant Nos. 2 to 6 under Rule 26(1) of the

Rules.

4. Being aggrieved with the impugned order, Appellant Nos. 1 to 7 have
preferred appeals along with condonation of delay on various grounds, inter alia,

contending that :-

Appellanit No. 1:-

(1) The adjudicating authority has passed the order in violation of principle of
natural justice. The appellant submitted that though the show cause
notice was received by a person, who was not an employee of the company,
he failed to hand over the notice to any responsible person of the company

and no reply could be filed. Thereafter the company was closed and no

letter for personal hearing was received. tla_'l"rﬁa / Attested

‘Supe n_t'enc‘!ent
Central GST (Appeals)
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Appeal No: ¥2/10-15/RAJ/2022

The adjudicating authority has not judged the matter neutrally but simply
upheld the allegations made in the show cause notice referring the
documents, statements etc reproduced in the show cause notice.
The duty has been confirmed solely on the basis of mention of the name
of the appellant in Table-H. He has not cared to arrange to furnish vital
documents viz. third party private documents in the desired manner. They
relied upon the following case laws:
Rajam Industries (P) Ltd-2010 (255) ELT. 161 {(Mad) |
Parmarth fron Put. Ltd-2010 (255) ELT.496 (All) .
Videocon International Ltd-2010 (250} ELT.553 (Tri-Mum)
The adjudicating apthority has relied upon Statements of Shroff,
Middleman / Broker while confirming the demand raised in the show
eause notice. However, the adjudicating authority has passed the order
without allowing cross examination ef Departmental witnesses in spite of
specific request made for the same. It is settled position of law that any
statement recorded under Section 14 of the Central Excise Act, 1944 can
be admitted as evidence only when its authenticity is established under
provisions of Section 9D(1) of the Act and relied upon following case laws:

(a} J K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).

(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

{c) Ambika International - 2018 (361) EL.T. 90 (P & H)

{d} G-Tech Industries — 2016 (339} EL.T. 209 (P & H)

(e) Andaman Timber Industries -2015-TIOL-255-SC-CX

(f) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (41l.)
In view of the provisions of Section 9D of the Central Excise Act, 1944 and
settled position of law by way of above referred judgments, since cross
examination of departmental witnesses were not allowed their statements
cannot be relied upon while passing the order and determining the duty
amount payable by it. Especially w}{en, there is no other evidence except
so called oral evidences in the form of those statements and un-
authenticatedlthird party private records. Therefore, in view of the-above',
impugned order passed by the learned Assietant Commissioner is liable to
be set aside on this ground too.
The entire demand is based on cboked contradictory story by the
investigation, unauthenticated documents and general statement of Shri
Sandipbhai and Shri Saileshbhai Marvania of M/s Sarvodaya Shroff. In
the documents / records recovered / resumed said to have been recovered
from the premises of Shroff / broker / middlemen nowhere mention the
name of appellant or such name is added in handwriting of some one. Shri
Sandipbhaj and Shri Shaileshbhai of M/s Sarvodya Shroff in their

statement given name of the person of appellant to whom he had handed .

over cash, but investigation has not written name sg

id person anywhere

1] LY
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Appeal No: V2/10-15/R* /2022

in the SCN. Even not a single statement of directors of appellant is
recorded in this regard. Therefore, such unsubstantiated demand notice
is liable to be set aside. '

(vii) The root cause of investigation which lead to demand of Central Excise
duty viz. Bank Statements of various banks referred in statement dated
93.12.2015 of Shri Lalit Ashumal Gangwani, actual owner of M/s K.N.
Brothers and also other bank accounts of Shroff in the documents referred
in Annexure-B and Annexure-RUD to the show cause notice are neither
supplied nor relied upon for demanding the duty. When the source of the
amount received by the Shroff is not relied upon or specified in Annexure-
B specifically except referriﬁg date_ of statement, the same cannot be rclied
upon, |

(viii} The demand is raised based only on records recovered from broker /
middleman M/s Sarvodaya of Morbi which are relied upon at Sr.No.>4 of
Annexure-RUD. Thus ;lcmand is based on third party private unauthentic

data. It is nowhere forth coming who had prepared the same and why same

was prepared.

(ix) The statements of _Shfi Solanki Jayesh Mohanlal, Proprietor of M/s K.N.
Brothers, Shri Lalit Ashumal Gangwani and Shri Nitinbhai Arjanbhai
Chikani were not voluntary and cannot be relied upon. The appellant may
be allowed to cross exémine so as to bring the truth.

(x) The adjudicating authority bgscd on the scan copy of cértain hank
accou'nlts of Shroff and scan copy of private records of middleman / broker
and general statements of Shroff and middleman / broker tried to discard
vital discrcpancies raised by the appellant without any cogent grouads.
There is no link between the bank accounts of Shroff and private records

of middleman / broker. Therefore, in absence of receipt of cash by the

Shroff, link of such payment to middlcman/brbkcr and payment of cash
to appellant, it is erroneous to uphold the allegations against appellant.
He not only failed to judge the allegations, documentary evidences and
defense neut'rally but also failed as quasi-judicial authority and following
principal of natural justice by passing speaking order as well as following
judicial discipline too. Therefore, impugned order passed by him is liable

‘to be set aside on this ground too.
(xi) In the entire case, except for so called evidences of receipt of ' money from
the buyers of tiles, that too without identity of buyers of the goods as well
as identiFy of receiver of such cash from the middleman, no other evidence
of manufacture of tiles, procurement of raw materials including fuel and
power for manufacture of tiles, deployment of staff, manufacture,

transportation of raw materials as well as finished goods, payment to all

/ Attested

)/ §Epérlnte;ident
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including raw material suppliers, transporters etc. in cash, no inculpatory
statement of manufacturer viz. appellant, no statenlcnt of any of buyer, no
statement of transporters who transported raw materials, who transported
finished goods etc. are relied upon-or even availob_le. It is settled position
of law that in absence of such evidences, grave allegations clandestine
removal_ cannot sustain. [t is also settled position of law that grave
allegation of clandestine removal cannot  sustain on the basis of
ossumption and presumption and relied upon following calse laws:

{a) Synergy Steels Ltd.— 2020 (372) ELT 129 (Tri. — Del )

(b} Savitri Concast Ltd. — 2015 (329) ELT 213 (Tri. — Del)

{c} Aswani & Co. — 2015 (327) ELT 81 (Tri. — Del.)

{d) Shiv Prasad Mills Pvt. Ltd. — 2015 (329) ELT 250 (Tri. — Del.)
(€) Shree Maruti Fabrics — 2014 (311) ELT 345 (Tri. — Ahmd )

- It is not a matter of dispute that Tiles were notiﬁe_c_l al Sr. No. 58 and 39
under Notification No. 49/2008-C.E;(N.T.} dated 24.12.2008 as amended
issuod under Section 4A of the Central Excise Act, 1944. Accordingly,
as provided under Section 4A ibid duty of excise was payable on the retail
sale price declared on the goods less permissible abatement @ 45%.
Thus, duty of excise was payable @ 12.36% (upto 28.02.2015) and @

12.50% with effect from 01.03.2015 on the 55% of retail sale price

- (RSP/MRP) declared on the goods/packages. lnvest.igation has nowhere
made any attempt to find out actual quantity of tiles manufoctured and
cleared clandestinely. No attempt was made to know whether goods were
cleared with declaration of RSP/ MRP or without declaration of RSP/
MRP on the goods/ packages. There is no evidence adduced in the
impugned show cause notice about any case booked by the metrology

" department of various states across India against a‘ppellaht or other tile
manufacturers that goods were sold by it without declaring RSP/ MRP.
Though there is no evidence of manufacture and clearance of goods that
too without declaration of RSP/ MRP it is not only alleged but also duty
is assessed considering the so called alleged realised value as abated
value without any legal backing. Neither Section 4A ibid nor rules made

there under provides like that to assess duty by taking realised value or

_ transaction value as abated value and the investigation has failed to

follow the said provisions. Therefore, sake of argument it is presumed
that if RSP/ MRP was not declared on packages then also it has to be
determined in the prescribed manner i.e. as per Section 4A(4) read with
Rule 4{i)of Central Excise (Determination of Retail Sale Price of Excisable
Goods) Rules, 2008 and not by any other manner. As per the said
Qrovisions, highest of the RSP/MRP declared on the goods during the
‘a evious or. succeeding months is to b%l, for the purpose of

@,,/ SUpe?MFeﬁ ient Page 7 of 17
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assessment and in absence of other details of quantity etc. such realised
value duty.cannot be quantificd. In any case duty has to be calcula ted

after allowing abatement @ 45%.

(xiii)  All the allegations are baseless and totally unsubstantiated, therclore,
qu::étion of .alle'ged suppreéssion of facts etc. also does not arise. None of
the situation suppression of facts, wilful mis-statement, fraud, collusion
etc. as stated in Section 11A{4) of the Central Excise Act, 1944 exists in
‘the instant case but it 1s‘alleged' suppression of facts in thé impugned

notice based on the above referred general allegation.

Appellants Nos. 2 to 6 -

(i) - Their firm has already filed appeal agaiﬁst the impuéned order as per-
the subrmssmn made therein contending that impugned ordcr is
liable to be set asu:le in limine and therefore, order 1mposmg penalty upon
them is also liable to be set aside.

(i)  Itis a settled position of law that for imposition of penalty under Ru'1 e 20,

mculpatory Statement of concern person must be recorded b the

1nvest1gat10n However, in the present case, no statement was recorded
durmg 1nvesbgat10n and hence, no penalty can be imposed under Rule
 26. | " | |

(iii) No penalty is imposable upon them under Ruie 26(1) of the Central Excise
Rules, 2002, as there is._ no reason to believe on their part tha; go_od-s were
liable to 'conﬁsceltien_. _

(iv) There is no documentary evidence to sustain the allegations; that the
seized decuments are not at all sustainable as evidence for the reasons
detailed in reply filed by the AppellantNo.1. Investigating officers has not

recorded statement of any buyers, transporter, supplier etc. Allegation of

clandestine manufacture and removal of goods itself is fallacious.

(v} Even duty demand has been worked out based on adverse infercnce
drawn by investigation from the seized documents which itself are not
sustainable evidence for various reasons discussed by their firm ie.
Appellant No.1 in their reply; that under the given circumstances no
penalty can be imposed upon them under Rule 26 ibid and relied ..pon
the following case laws:

(@) Manoj Kumar Pani— 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2010 (262} ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd - 2010 (259) ELT 243 (Tri. Delhi)
(vi} In view of above, no penalty is imposable upon them under Rule 26 of the

Central Excise Rules, 2002.

4, Shri R.C. Prasad, consultant appeared for personal hearing on -

9.11.2022 on behalf of Appellant Nos. 1 to 6 and hand over written

pinissions. He reiterated the submissions made in the appeal. He submitted
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that apart from the merits qf the case, it may be seen that appellant’s name is
" not mentioned as an offender in' Para 10.2.2 and 10.2.4 of the investigation
report or'in .th,t:' show cause notice. Therefore, there is no case against tﬁe
appellant and the proceedings are void. Accordingly, he requested to set aside

the Order-in-Original and allow the appeal.

4.1 In the written submission, the appellant contendcd that in Table_H, at
page 133 of the ‘investigation report’ it is mentioned '_t_hat Shri Shailshbhai,
Proprietor of M/s Sarvoday Shroff had identified M/s Senso Granito Pvt Lt in his
statement based on which Table-H has been prepared. The fact is that, there is
no mention of M/s Senso Granito Pvt Lid. Further, in the statement of Shri
Sandipbhai Sanariya, there is no mention of name of M/s Senso Granito Pvt Ltd
_an_d a5 such the very base on which the name of M/s Senso Granito Pvt Ltd has
been included in the ‘investigation report’ is not indicating the name of appellant.
_In the notice or in the impugned order, there is no evidence suggesting the name
of appellant allegedly involved in clandestine cleérance. Accordingly, there

cannot be any involvement of the co-noticees also.

5. First of all I would like to take up the application for condonation of delay
filed by the appellanf. I find that the date of communication of the order is
' 28.06.2021 and the appeal has been filed on 15.02.2022 and thus there is deiay
in filing appeal. However, as per Order dated 10.01.2022 of Hon’ble Supreme
Court in Misc. Application No.21 of 2022 in Misc. Application No.665 of 2021 in
Suo Moto Writ Petition (C) No.3 of 2020, the period from 15.03.2020 till
28.02.2022 shall stand excluded in computing the period of limitation and all
persons shall have a limitation period of 90 days from 01.03.2022. In view of the
above, 1 cdnsider the appea! to be filed within prescribed time limit as per Finance

Act, 1994 and proceed to decide the appeal on its merits

6. I have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand on Appellant No. 1 and imposing penalty on

Appellant Nos. 1 to 6 is correct, legal and proper or not.

7. The first contention of the appellants was that the order has been passed
in violation of principle of natural justice. In this regard, I find that, the show
cause notice was issued on 17.02.2020 ahd it is not a case that the same was
not served on the appellants. According to the appellant themselves, the show
causc notice was receivedl by one of the persons of their factory. Secondly, _the
adj'udicating authority has given opportunity for personal hearing, which they

ot avail. As such there is no violatior;%ﬁnciples of natural justice as
- /
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8. On perusal of records, | ﬁnd that an offence case was booked by the officers |
of Directorate General of -'Centrel Excise Intelligence, Ahmedabad against
Appellant No. 1 for clandestine removal of goods. As per the modus operc:mdi
unearthed by the DGCEl, the Tile manufacturers passed on the bank account
details of the Shroifs to their buyers with instructions to deposit the cash in
respect of the goods sold fo them without bills into these accounts. After
depositing the cash, the :buyers used to inform the Tile manufacturers, who in
turn would inform the Brokers or directly to the Shroffs. Details of such cash
deposit elong with the copies of pajz—in—slips ‘were communicated to the tle
manufacturers by the customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on the cash to the Brokers after deducting
their commission from it. The Brokers further handed over the cash to the Tile
manufacturers after deducting their commission. This way the sale procceds

were allegedly routed through Shroffs / Brokers / middlemen.

8.1 From the case records I find that the DGCEI had covered 4 Shroffs and 4
brokers / middlemen duﬁng investigation, which revealed that 186
manufacturers were routing sale proceeds of illicit transactions from the said _
Shroffs / Brokers / Middlemen. I find that the DGCEI has, inter alia, relied upon
evidences collected from the premises of M/s K. N, Brothers, Rajkot / Shree
Ambaji Enterprise, Rajkot, M/s Maruti Enterpsie, M/s India Enterprise, M/s
Siddhnath Agency and M/s P C Enterprises to allege clandestine removal of
goods by the Appellants herein. It is settled position of law that in the case
mmvolving clandestine removal of goods, initial burden of proof is on the
Department to prove the charges. Hence, it would be pertinent to examine the
said evidences gathered by the DGCEI and relied upon by the adjudicating

authority in the impugned order to confirm the demand of Central Excise diity.

8.2 1 find that records seiécd from the office premises of M/s K.N. Brothers,
Rajkot, Shroff included bank statements of various bank accounts operated by
M/s K.N. Brothers, which contained details like particulars, deﬁosit amount,
initiating branch code etc. Further, the name of city from where the amount was
deposited and code name of concerned middlemen / Broker to whom they had

handed over the said cash amount was mentioned in handwritten form.

8.3 I have also gone through the statement dated 23.12.2015 of Shri Suresh
Girdharbhai Gangwani, Proprietor ef M/s Shree Siddhnath Agency, lalit
Ashumal Gangwani, owner of M/s K.N. Brothers, Rajkot/ Shree A.mbaji
Enterprise, Rajkot, statement dated 24.12.2015 of Shri Thakarshi Premji

Kasundra {Kaka), Broker/ Middleman of Tile manufacturers, Mofbi. From the
said statements, it is evident that the Shroffs on confirming the receipt of the

cash in their bank accounts; passed on the cash to the Brokers after deducting

commission from it. The Brokers further cash to the Tile
£ ! /‘Z/_ Page 10 of 17
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manufacturers after deducting their commission. This way the sale proceeds of
an illicit transaction was routed from buyers of goods. to Tile manufacturers
" through Shroffs and Brokers. Further, on analyzing the documentary evidences
collected during investigation and from the statements recorded, I find that
customers of Appellant No. 1 had deposited cash amount in bank accounts of
Shrofls and Middlemen which was converted ihto cash and handed over the said

cash amount to Appellant No. 1.

9.1 On examining the Statements of Shri Suresh Girdharbhai Gangwani,
Proprietor of M/s Shree Siddhnath Agency, Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot and Shri Thakarshi
Premjl Kasundra (Kaka), of M/s Gayatri Enterprzise, Morbi who is Broker /
Middleman of Tile manufacturers, Morbi, it is evident that the said Statements
contained plethora of the facts, which are in the knowledge of the deponents
only. For example, Shri Thakarshi Premji Kasundra (Kaka}, Broker / Middleman
~of Tile’ manufacturers, Morbi deciphered the meaning of each and every entry
written in their private records. 'fhey also gave details of cash delivered to Tilé
mariufacturqrs with names of concerned peisons who had received cash amount.
It is not the case that the saﬁd statements were recorded unde_r duress or threat.
Further, said statements have not been retracted. So, veracity of deposition made
in said Statements and information contained in seized documents is not under

dispuite.

9.2 1 find that the Appellant No. 1 had devised sﬁc'h a modus operandi that it
was almost impossible to identify buyers of goods or transporters who
transported the goods. The Appellant No. 1 used to inform the Shroffs / Brokers/
Middlemen about deposit of cash in bank accounts of Shroff on receipt of
communication from their buyers and such cash amount would reach them
through middiemen / brokers. When cash amount was deposited by buyers of
- goods in bank accounts of Shroff, the same was not reflected in bank statements
of the appellant. So, there was no details of buyers available who had deposited
cash amount in bank accounts of Shrofl. This way the Appellant No. 1 was able
to hide the identity of buyers of illicitly removed goods. It is common sense that
no pcfson will maintain authentic records of the illegal activities for items being
manufacture by it. It is also not possible to unearth all evidences invoived in the
case. The adjudicating authority is required to examine the evidences on record
and decide the case. The Hon’ble High Court in the case of International Cylinders
Put Ltd reported at 2010 (255) ELT 68 (H.P.) has held that once the Department
prov'es that something illegal had been done. by the manufacturer which prima

acie shows that illegal activities were being carried, the burden would shift to

sanufacturer. \ gAfaa / Attested

| In cases of evasion of indirect tax, preponderwgahabinties would be
: =7 Page 11 of 17
ﬂ' . Supéfinterident

Central GST (Appeals)
Raikot



Appeal No: ¥2/10-15/RAJ /2022

sufficient and case is not required to be proved beyond reasonable doubt. ) rely
on the Order passed by the Hon’ble CESTAT, Banglore in the case of
Ramachandra Rexins Puvt. Ltd-2013 (295} E.L.T. 116 (Tri. — Bang.), wherein it has
been held that,

«7.2 In a case of clandestine activity involving suppression of production and clandestine renioval,
it is not expected that such evasion has fo be established by the Department in a mathemnatical
precision. After all, a person indulging in clandestine activity takes sufficient precaviion to
hide/destroy the evidence. The evidence available shall be those lefi in spile of the hest care iaien by
the persons involved in such clandestine activity. In such a situation, the entire facts and circumstances
of the case have to be looked into and a decision has to be arrived at on the yardstick of ‘prepondzrance
of probability’ and not on the vardstick of ‘beyond reasonable doubt', as the decision is being rendered
in quasi-judicial proceedings.”

9.4 1 also rely on the Order passed by the Hon’ble Tribunal in the case of A.N.
Guha & Co. -1996 (86) E.L.T. 333(Ti.), wherein it has been held that,

“In all such cases of clandestine removal, it is not possible for the Department to prove the sanic with
mathematical precision. The Department is deemed to have discharged their burden if they piuce so
much of evidence which, prima facie, shows that there was a clandestine removal if such evidence is
produced by the Department. Then the onus shifis on 1o the Appellants to prove that there vwas no
clandestine removal”".

10. Another contention raised by the appellant in the grounds of appeal as well
as during the course of personal hearing was that the name of M/s Senso Granito
Pvt Ltd in the Table-H given at paragraph 10.2.4 of inveétigation report. In this
regard, I find that at Sr.No.43 of Table-H, the name M/s Senso Granito Pvt Ltd
is mentioned. Further, at paragraph 16.9 of the investigation report, at Sr.No.30
of the table given.thereunder, there ié mention-of M/s Scnsb Granito. As per the
said description Shri Ratilal Lalji Mewa, in his statement dated 20.06.2019, has
confirmed the modus operandi adopted by the manufacturer. In response to
question No.4 (page No.558 of the appeal), he has named the manulacturers from
whom they used to buy ceramic tiles, wherein name of the appellant is mentioned
at Sr. No.6. Thus the contention raised by the appellant, that there is no mention

of their name in the investigation report, is fallacious.

11. After careful examination of evidences available on record, I am of the
considered view that the Department has discharged initial burden of proo!f for
alleging clandestine removal of goods and the burden of proof shifts to the
assesse to establish by independent evidence that there was no clandestine
removal and the assessee cannot escape from the rigbur of law by tf'ying to pick
loopholes in the evidences placed by the Department. I rely on the decision
rendered by the Hon’ble Madras High Court in the case of Lawn Textile Mills Put.
Ltd.-2018 {362} E.L.T. 559 (Mad.)., wherein it has been held that,

“30. The above facts will clearly show that the allegation is one of clandestine removal. It iy be
true that the burden of proving such an allegation is on the Department. However, clandestine reioval
with an intention to evade payment of duty is always done in a secret manner and not us an npen
transaction for the Department to immediately detect the same. Therefore, in case of clandcstine
removal, where secrecies involved, there may be cases where direct documentary evidence will 1ot be
available. However, based on the seized records, if the Department is able to prima facie establish the
case of clandestine removal and the assesse is not able to give any plausible explanation for the same,

ithen the allegation of clandestine removal has to be held 10 be proved. In other words, the stuidard
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and degree of proof, which is required in such cases, may not be the same, as in other cases where
there is no allegation of clandestine removal. ™

11.1 The Appellant has contended that since cross examination of
 Departmental witnesses were not allowed, their stateﬁxents cannot be relied
upon while passing the order and determining the duty amount payable by it. In
this regard, 1 find that, all the persons have admitted their respcctivé role in this
case, under Section 14 of the Central Excise Act, 1944, voluntat'ily, which is
binding on them and relied upon in the case of appeliant. Fufther, I find that all
the aforesaid persons have not retracted their statements. Therefore, the same
are legal and valid pieces of evidence in the eyes of law. Further, I find that the
facts available on record and relied upon in the Show Cause Notice are not only
in the form of oral evidences i.e. Statement of Shroff/ Broker (Middleman) etc.
but also backed by documentary evidences i.e. Bank Statements, Daily Sheet,
Writitig Pad etc. of the Shroff / Broker. Therefore, I hold that all these evidences
are correctly relied upon in the Show Cause Notice by the investigation agency.
Further, I find that it is a settled legal pdsition that cross examination is not
. required to be allowed in all cases. The denial of opportunity of cross-
examnation does not vitiate the adjudication proceedings. In this regard, I place
reliance upon the judgment of Hon'ble Higil Court of Madras in the case of M/s
Erode Annai Spinning Mills (Put.) Ltd -2019 {366) ELT.647, wherein it was held
that where opportunity of cross examination was not allowed, the entire
proceedings will not be vitiated. It has been cOnsistently held by the higher
appeiiate authority that cross examination is not mandatory and it depends on
facts of each and every case. I rely on the decision rendered by the Hon’ble
. Bombay High Court in the case of Patel Engineering Ltd reported as 2014 (307)
. E.L.T. 862 {Bom.), wherein it has been held that,

“23. Therefore, we are of the opinion that it will not be correct to hold that irrespective of the facts
and circumstances and in all inquiries, the right of cross examination can be asserted. Further, as held
ahove which rule or principle of natural justice must be applied and followed depends upon several
factors and as enumerated above. Even if there is denial of the request to cross examine the wilnesses
in un inqguiry, without anything more, by such denial alone, it will not be enough to conclude that
principles of natural justice have been violated. Therefore, the judgments relied upon by Shri
Kentawala must be seen in the factual backdrop and peculiar circumstances of the assessee’s case
before this Court.” . - '

12. Regarding the contention of the Appellant that no other evidence of
manufacture of tiles, procurement of raw materials including fuel and power for
manufacture of tiles, deployment of staff, manufacture, transportation of raw
materials as well as finished goods, payment to all including raw material
suppliers, transporters etc. in cash have been gathered and no statement of any
~of buyers, transporters who transported raw mate;‘ials and finished goods etc.
are relied upon, I find that the investigating officers gathered evidences from the

emises of M/s K.N. Brothers, Rajkot and M/s Maruti Enterprise, Rajkot,
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evidences were corroborated by the depositions made by Shri Suresh |
Girdharbhai Gangwani, Propnetor of M/s Shree Siddhnath Agcncy, Lalit

Ashumal Gangwani, ownér of M/s K.N. Brothers, Rajkot / Shree Ambaji

Enterprise, Rajkot -aod. Shri Thakarshi Premji Kasundra {Kaka), of M/s Gavatri

Enterprise, Morbi broker-, during the course of adjudication. Further, Appeliant

No. 1 had devised such a modus operondi that it was difficult to identify buvers

of goods or transporter-'s'"who'transporred the goods. In catena of 'decisions, it has

been held that in cases of clandestine removal, it is not possible to unéarf’h all

the evidences and Department is not required to prove ‘the case with

mathematical prcoision. I rely on the Order passed by the Hon'ble CESTAT,

Ahmedabad in the case of Apurva Aluminium Cor'porat'iom 1996 (261) E.L.T. 515
(Tri. Ahmd..), whcrcin 'at Para 5.1 of the order, the Tribunal has held that,

“"Once again the onus of praving that they have accounted for all the goods produced, shifis
to the appellants and they have failed to discharge this burden. They want the deparient
to show challanwise deiails of goods transported or not transported. There are several
decisions of Hon'ble Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges in such activities knows all the deiails
and it would not be possible for any investigating officer to unearih all the evidences
required and prove with mathematical precision, the evasion or the other illegal activiiics "

13. In view of above, the various contentions raised by Appellant No. 1 do not
merit consideration and tho_\_! have failed to discharge the burden cast on them
that they had not indulged in clandestine removal of goods. On the other hand,
the Department has adduced corroborative evidences to demonstrate that
Appellant No.1 indulged in clandestine removal of goods and evaded payment of
Central Excise duty. !, thetefore, hold that confirmation of demand of Central
Excise duty by the adjudicating authority is corr’ect; legal and proper. Since
demand is confirmed, it is natural consequence that the confirmed demand is
required to be paid along with interest at applicable rate under Section 11AA of

the Act. I, therefore, uphold order to pay interest on confirmed demand.

14. The Appellant has corifénded that Tiles were notified at Sr. No. 58 and 59
under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008, as amended issued
under Section 4A of the Act and duty was payable on the retail sale price declared
on the goods less abatement @ 40%. Though there is no evidence of manufacture
and clearance of goods that too w'ithout declaration of RSP/MRP, dury is
assessed considering the sc called alleged realized value as abated value witiiout
any legal backing. The Appeliant further contended that duty is to be determined
as per Section 4A of the Act read with Rule 4 of Central Excise {Determination of
Retail Sale Price of Excisable Goods) Rules, 2008, which provided that highest of
the RSP/MRP declared on the goods during the previous or succeeding months

is to be taken for the purpose of assessment.

15.1 I consider it prudent to examine the provisions contained in Section 4A of

gafda / Attested
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“Section 4A." Valuation of excisable goods with reference io retail sale price.- (I} The
Ceniral Government may, by notification in the QOfficial Gazette, specify any goods, in
relation to which it is required, under the provisions of the [Legal Metrology Act, 2009 (1 of
2010}] or the rules made thereunder or under any other law for the time being in force, to

declare on the package thereof the retail sale price of such goods; to which the provisions of
sub-section (2) shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and are chargeable
to duty of excise with reference to value, then, notwithstanding anything contained in section
4, such value shall be deemed to be the retail sale price declared on such goods less such

amount af abatement, if any, from such retail sale price as rhe Centrai Govemmem may allow
by notification in the Official Gazette.” : - :

15.2 In terms of the Legal Metrology Act, 2009, ret&ul sale price is required to
be declared on packages when sold to retail customers. Thus when goods are
sold in bulk to customers other than retail customers, like institutional

customers, the provisions of Legal Metrology Act, 2009 would not be applicable.

15.3 On examining the present case in backdrop of above provisions, I find that
Appellant No. 1 has not produced any evidences that the goods were sold to retail
customers. On the contrary, looking at the amount deposited in cash shown in
the entries of the Shroffs / middlemen / brokers, it appears that the said goods
were sold in bulk and not in retail. Further, as discus'sed_‘ above, Appellant No.1
. had adopted such a modus operandi so that identity of buyers could not be
ascertained during investigation. Since, applicability of p’rovieions contained in
Legal Metrology Act, 2009 itself is not coeﬁrmed, it is not possible to extend
benefit of abatement under Section 4A of the Act. Even if it is presumed that all
the .goods sold by Appellant No.1 were to retail customers then also what was
realized through Shroff/ Middlemen cannot be considered as MRP value for the
reason that in cases when goods are sold through dealers, realized value would
be less than MRP value since dealer price is aiWays less than MRP price.
. o Moreover, as the buyers had agreed to make payment in cash through
middlemen, it clearly demonstrates that benefit of rebate was already passed on
to them and the price realized from them was not MRP. Otherwise, they would

have purchased the goods through legal channels only.

15.4 As regarding contention of Appellant No.1 that duty is to be determined as
" per Section 4A of the Act read with Rule 4 of Central E_xcise {Determination of
Retail Sale Price of Excisable Goods) Rules, 2008, [ find it is pertinent to examine

the.provisioris of Rule 4 ibid, which are reproduced as under:

“RULE 4., Where a manufacturer removes the excisable goods specified under sub-section
(1) of section 44 of the Act, -

fa) without declaring the retail sale price on the packages of such goods; or

) by declaring the retail sale price, which is not the retail sale price as required to be
declared under the provisions of the Standards of Weights and Measures Act, 1976 (60 of
1976) or rules made thereunder or any other law for the time being in force; or

{c) by declaring the retail sale price but obliterates the same afier their removal from
he place of manufacture, '

/

n, the retail sale price of such goods shah' be ascertained in the following manner, namely
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ﬂ/’ Cotital *6S'T (Appeals

Rajkot




Appeal No: V2/10-15/R:.1/2022

(i) if the manufaclurer hm ma:mfacrw ed and removed rdeniical goods, within a period of one
month, before or after remioval of such goods, by dec!anng the retail sule price, then, the said/
declared retail sale price shall be taken as the retail sale price of such goods :

(ii) if the retail sale price cannot be uscertuined in terms of clause (i), the retail sale price of
such goods shall be ascertained by conducting the enquiries in the retail market where sucii
goods have normally been sold at or about the same rime of the removal of such goods from

the place of manufacture :

Provided thai if more than one Fetail sale price is ascertained under clause (i) or clause (ii},
then, the highest. of the retm! sale price, so uacermrmm. shall be taken as the retail sale price

of all such goods.”™
15.5 In the present case; 1 firid that, Appellant No. i has not demonistratcd as
to how their case is covered by any of the situation as envisaged under sub clause
(a), (b) or (¢) of Rule 4 ibid. Hence, provisions of Rule 4 ibid is not applicable in
the present case. In view of above; plea of Appellanf No. 1 to assess the goods

under Section 4A of the Act ¢cannot be accepted

16. Regardmg tht- contentlon of Appellant that none of the situations such
suppression of facts, wﬂlful mis-statement, fraud, collusion etc. as stated in
Section 11A{4) of the Central Exmse Act, 1944 existed in the instant case. { find
that the Appellant No. 1 vuas mdulged in clandestine removal of goods and routed
the cash through Shroff/ Mlddlemen / Broker. The modus operandl adoptcd by
Appe]lant No. 1 was unedrthed dunng investigation carried out against them by
DGCEI Ahmedabad Thus this is a clear case of suppression of facts with inient
to evade payment of duty. Considering the facts of the case, 1 hold that the

adjudicating aufh'e'ri'ty' had correctly invoked extended period of limitation. Since

invocation of extended pe"riod of limitation on the grounds of suppression of facts _

is upheld, penalty under Section 1 1AC of the Act is mandatory, as has been held
by the Hon’ble Supreme Court in the case of Rajasthan Spinning & Weaving Mills
reported as 2009 (238} E.L.T. 3 (S.C.}, wherein it is held that when therc are

ingredients for invoking extended period of limitation for demand of duty,

imposition of penalty under Section 11AC is mandatory. The ratio of the said

judgment applies to the facts of the present case. I, therefore, uphold penalty
imposed under Section 11AC of the Act.

17. Regarding penalty imposed upon Appellant No. 2 to Appellant.No. 6 under
Rule 26 of the Rules, I find that the said Appellants were directors of Appellant
No. 1 and were looking after day-to day affairs of Appellant No.1 and were the
key persons of Appellant No. 1 and were directly involved in clandestine removal
of the goods manufactured by Appellant No. 1 without payment of Central Excise
duty and without cover. of Central Excise Invoices. They were found concerned
in clant_:l_estine manufacture and removal of such goods and hence, they were
knowing and had reason to believe that the said goods were liable to confiscation
under the Act and the Rules. I, therefore, find that imposition of penalty vpon
Appellant Nos. 2 to 6 under Rule 26(1) of the Rules is correct and legal.

T/ Attested
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18. In view of above, I .uphold the impugned order and reject the appeals of

Appellant Nos. 1 to 6.
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19. The appeals filed by the Appellants are d‘isposc'd off as above.
T / ted /ﬁ'
. ?U? thT ffent | (@ warg Rig/ SHIV PRATAP SINGH)
entral GST (Appeals) g (arfte)/Commissioner (Appeals)
By R..AD. Rajkot
Jar | To
A FOi S mﬁ;‘m M/s Senso Granite Pvt Ltd.,
8-A, 3T BIFA, TH-TR ufoRmrr dtg | 5 National Highway, -
'.. ‘o B/h Makansar Panjrapole Weed,
GUR, L. dPTH At: Sartanpar, Tal-Wankaner
zﬂnﬁ“’faﬁém Morbi-363 621
HrYHTE R HSI, SIFIET Shri Mukeshbhai R. Bhadja,
A o e RIRRS ; ran

8-A, I 8188, HH-UR Giorind 65
JIGTIL, 1. FHTR

Director of M/s Senso Granito Pvt Ltd.
8-A National Highway,
B/h Makansar Panjrapole Weed,

8-A, T 3133, UHTHR UeRTIA dS
RO, O, TGO

TRE!-363 621 At: Sartanpar, Tal-Wankaner
Morbi-363 621
Eﬁu‘rﬂ'qgmﬂ & N, S Shri Manishkumar K. Bhoraniya, Director
T I8 aeitey uisae [iftes of M/s Senso Granito Pvt Ltd,
A THTIR TR 8A National Highway,

m% s B/h Makansar Panjrapole Weed,
R 36' 3 6 21 At: Sartanpar, Tal-Wankaner

) Morbi-363 621
o} WHTHTg THIBHIS GaAtol, STEYdcy Shri Prafulbhai Karmshbhai Detroja,
AT J) urier wgde Rifves Director of M/s Senso Granito Pvt Ltd,

8A National Highway,
B/h Makansar Panjrapole Weed,
At: Sartanpar, Tal-Wankaner

HRE1-363 621 Morbi-363 621 |
o fevHTg & areiad, STEaet Shri Hirenbhai K. Vadaviya,
A [ e wigae fafes Director of M/s Senso Granito Pvt Ltd,
8-A, IXTE B13, NOIER Wik fig | 8A National Highway,
WAL, AL TP B/h Makansar Panjrapole Weed,
M—Bé 621 At: Sa_\rtanpar, Tal-Wankaner
Morbi-363 621
o HALHTS T OruIR, ST Shri Bhaveshbhai N. Jetpariya,
T Jof urfie) wEae fafes Director of M/s Senso Granito Pvt Ltd,
8-A, 37Tl BIEA, TPTER UioRTaer drg | 8A National Highway,
mé?m a EEFI'?R B/h Makansar Panjrapole Weed,
AR ) At: Sartanpar, Tal-Wankaner
1-363 621 Morbi-363 621
. wfaferd -
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